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LANCE ARMSTRONG'S RULE 91a MOTION TO DISMISS 

Defendant Lance Armstrong files this reply in accordance with the briefing schedule 

issued on June 3, 2013. Armstrong respectfully shows: 

PRELIMINARY STATEMENT 

1. Acceptance's nearly 30-page response to Armstrong's Rule 91a motion 

("Response") casts a lot of factual fire and brimstone, much of which is unsupported, 

speculative, or otherwise outside the four comers of its petition. In doing so, Acceptance seems 

to forget that Armstrong's motion is about the legal insufficiency of Acceptance's pleading. 

2. Acceptance's arguments do not diminish Armstrong's resolve. None of 

Acceptance's legal theories ought to survive Armstrong's Rule 91a motion. Each of 

Acceptance's causes of action fails in its own right as a matter of law, and all fall well outside 

the applicable limitations period. The Court should dismiss this lawsuit with prejudice. 

ARGUMENT 

A. Limitations Bars All of Acceptance's Claims 

3. The Texas Supreme Court has "long recognized the salutary purpose of statutes of 

limitation." S. V v. R. V, 93 S.W.2d 1, 3 (Tex. 1996). These statutes "afford plaintiffs what the 



legislature deems a reasonable time to present their claims" and they "establish a point of repose 

and to terminate stale claims." Murray v. San Jacinto Agency, Inc., 800 S.W.2d 826, 828 (Tex. 

1990). 

4. Acceptance seeks to recover payments it made under the Contingency Policy over 

twelve years ago. See Plaintiffs Original Petition at 3. Claims like these are the type that 

statutes of limitations exist to preclude-a fact Acceptance admits by its reliance on the 

discovery rule and the fraudulent concealment doctrine to try and resurrect them. Acceptance 

should not be allowed to sleep on its rights for more than a decade and then pursue its stale 

claims by arguing that they would have been impossible to prove any earlier. Armstrong's Rule 

91a motion presents the Court with an appropriate basis for rejecting Acceptance's untimely 

claims. 

(1) Acceptance misapplies the discovery rule 

5. Relying on Little v. Smith and some older cases, Acceptance states the relevant 

test this way: "Fraud prevents the running of the statute oflimitations until it is discovered, or by 

the exercise of reasonable diligence it might have been discovered." Response at 4. More true 

to Little, "[g]enerally, in a case of fraud the statute of limitations does not commence to run until 

the fraud is discovered or until it might have been discovered by the exercise of reasonable 

diligence." Little v. Smith, 943 S.W.2d 414,420 (Tex. 1997) (citing Ruebeck v. Hunt, 142 Tex. 

167, 176 S.W.2d 738, 739 (1944)). 

6. There are several problems with Acceptance's description of the governing law. 

First, Little does not stand for the proposition that all possible causes of action reap the benefit of 

an extended limitations period if the plaintiff happens to allege fraud. Acceptance does not 

attempt to defend its breach-of-contract and unjust-enrichment claims under the non-fraud 

standard, which defers accrual of a cause of action until the plaintiff discovers, or through 
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reasonable diligence should have discovered, the nature of his injury. Willis v. Maverick, 760 

S.W.2d 642,646 (Tex. 1988). Perhaps that is because, as the Texas Supreme Court has observed, 

the discovery rule's application to breach-of-contract actions "should be rare, as diligent 

contracting parties should generally discover any breach during the relatively long four-year 

limitations period provided for such claims." Via Net v. TIG Ins. Co., 211 S.W.3d 310, 315 

(Tex. 2006). Acceptance was not required to discover that Armstrong committed fraud for its 

other causes of action to accrue and for the relevant limitations periods to start running. 

7. Moreover, Acceptance's entire position is based on the incorrect assumption that 

a party must be able to obtain definitive proof of fraud before the limitations period will 

commence. To Acceptance, "might have been discovered" means "would lead to discovery," 

and "would lead to discovery" means nothing short of "Armstrong had to confess" or someone 

else had to prove he lied. See Response at 4-5. Acceptance cites no Texas case holding that the 

limitations period is tolled until the defendant admits the wrong or definitive proof can be found. 

That cannot be the law, as "[f]raud usually is not susceptible to direct proof; it invariably must be 

proven by circumstantial evidence." Sw. Olshan Found. Repair Co., LLC v. Gonzales, 345 

S.W.3d 431,440 (Tex. App.-San Antonio 2011), aff'd, S.W.3d _, 2013 WL 1276033 

(Tex. Mar. 29,2013). Buying into Acceptance's position would mean that no limitations period 

would ever expire, and courts would be clogged with stale claims into eternity. 

(2) The discovery rule does not apply to any of Acceptance's causes of 
action because the aUeged injury was not inherently undiscoverable 

8. Acceptance ignores that inherent undiscoverability is determined categorically. 

The question to be answered is not whether Acceptance was able to discover the relevant injury 

within the statutory period, but whether the injury is the type that by its very nature falls into the 
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category of being inherently undiscoverable. Wagner & Brown, Ltd. v. Horwood, 58 S.W.3d 

732, 734-35 (Tex. 2001). 

9. Instead of focusing on the nature of the injury it allegedly suffered, Acceptance 

argues that the discovery rule applies because Armstrong " ... was so good at hiding his doping 

and fraud [that] Armstrong's cheating was inherently undiscoverable-as shown by the fact that 

he got away with it for so long." Response at 9 (emphasis added). Acceptance does not explain 

how the type of injury it claims to have suffered was inherently undiscoverable, but instead 

appeals to the particular injury and why Acceptance claims not to have discovered it sooner. 

I O. It should be no surprise to Acceptance that Armstrong denied doping: "nearly 

every rider who has used drugs has, when initially confronted, denied such use." USADA 

Reasoned Decision, Addendum 1 at 11.1 That is the nature of this type of injury; it is not 

inherently undiscoverable, but it is, like most fraud, initially denied. 

11. In fact, it is rare that an accused person will initially admit wrongdoing. This is 

the underlying basis for the rule that limitations will only be tolled if the claimant could not have 

discovered a fraud that, by its very nature, will be concealed. If Acceptance's argument is that 

Armstrong's doping denials prevented it from discovering any alleged fraud through the exercise 

of reasonable diligence, then virtually no fraud in any case could ever be discovered, limitations 

would almost never start to run, and the exception would swallow the rule. 

12. Furthermore, as noted, fraud frequently depends entirely on circumstantial 

evidence. That does not render fraud inherently undiscoverable in every case. Nor does it require 

a direct confession. Acceptance agrees that USADA's Reasoned Decision was sufficient to 

commence limitations, see Response at 4, 8, but that report did not come with a confession. To 

I Though Acceptance did not attach the Reasoned Decision to its petition, it does refer to the report extensively in its 
pleading, and quotes its conclusion. See Plaintiffs Original Petition at 11-12 (quoting Reasoned Decision at 9, 
§ II.(6), available at http://cyclinginvestigation.usada.org!). 
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the contrary, USADA reached its conclusions about Armstrong by interviewing witnesses, 

including his former cycling teammates, and evaluating their statements. See Reasoned Decision 

at 2. USADA's conclusion that Armstrong did not comply with the rules of competition-

without a confession or any direct evidence of doping-further dispels any notion that 

Acceptance's claims were inherently undiscoverable. 

13. Leaving aside the fact that Acceptance argues that Armstrong's alleged fraud was 

inherently undiscoverable despite USADA's actual discovery through its investigation, the fraud 

has no bearing on whether Acceptance's injury was inherently undiscoverable. Texas law is 

clear: "[ a]n alleged misrepresentation... does not affect the determination of inherent 

undiscoverability in a discovery rule analysis." Dike v. Peltier Chevrolet, Inc., 343 S.W.3d 179, 

187 (Tex. App.-Texarkana 2011, no pet.) (citing Horwood, 58 S.W.3d at 736). 

14. Acceptance does not address whether its injury was inherently undiscoverable 

from a categorical standpoint, but instead claims that it could not have discovered the particular 

injury it suffered. It does so by invoking Armstrong's alleged fraud. Neither method is viable 

under established standards, and Acceptance's attempt to invoke the discovery rule fails as a 

matter of law. Without any indication that this type of injury was inherently undiscoverable, the 

discovery rule cannot apply to this case, given that Acceptance is also asserting claims for breach 

of contract and unjust enrichment. 

(3) Acceptance was on notice that Armstrong may have been doping, 
vitiating its argument that it could not have discovered Armstrong's 
alleged fraud through the exercise of reasonable diligence because 
others "who tried fell short" 

15. Acceptance also ignores that the plaintiffs own diligence is another relevant 

inquiry in determining whether an injury is inherently undiscoverable. See S. V. v. R. v., 933 

S.W.2d 1,4 (Tex. 1996) (quoted in Response at 9). A plaintiff must likewise act with reasonable 
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diligence to rely on fraudulent concealment. Kerlin v. Sauceda, 263 S.W.3d 920, 925-26 (Tex. 

2008) ("Like fraudulent concealment, the discovery rule does not apply to claims that could have 

been discovered through the exercise of reasonable diligence."). If reasonable minds could not 

differ, diligence can be decided as a matter of law. Enterprise-Laredo Assocs. v. Hachar's, Inc., 

839 S.W.2d 822, 838 (Tex. App.-San Antonio 1992), writ denied per curiam, 843 S.W.2d 476 

(Tex. 1992). 

16. Acceptance claims that it first discovered Armstrong's alleged fraud when 

USADA issued its Reasoned Decision concerning its investigation of Armstrong and TSC on 

October 10, 2012. Plaintiff's Original Petition at 11, 14. Acceptance also asserts that it could 

not have discovered that fraud prior to the issuance of this Decision with the exercise of 

reasonable diligence. Id. at 13; see also Response at 4 ("Armstrong's massive fraud was never 

uncovered until at least the time of the USADA report, or his own confession."). This "exercise 

of reasonable diligence" applies to both the discovery rule and the fraudulent concealment 

doctrine. See Rule 91a Motion at 4. 

17. Implicit in Acceptance's argument is the notion that the "exercise of reasonable 

diligence" would not have allowed it to discover the fraud that USADA was able to discover. As 

it states in its Response, "[i]f Acceptance has chased down every allegation, it would have had 

nothing to show that Armstrong was guilty of doping and fraud," because "[t]hose who tried fell 

short." Response at 8. 

18. Acceptance's argument confuses the applicable standards of proof. In issuing its 

conclusion in the Reasoned Decision, US ADA applied a standard of proof akin to "clear and 

convincing evidence" in a civil case, or "beyond a reasonable doubt" in a criminal case. 

Reasoned Decision at 15, 164, §§ IV.A.1, IX. Acceptance contends that "chas[ing] down every 

allegation" would not have allowed it to reach the same conclusion that USADA did-that is, 
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Acceptance could not have discovered clear and convincing evidence that Annstrong was "guilty 

of doping and fraud." Response at 8. 

19. But Acceptance was not required to discover clear and convincing evidence of 

fraud through its "exercise of reasonable diligence," nor was it required to ascertain beyond a 

reasonable doubt that Armstrong had perpetrated a fraud. A reasonably diligent inquiry need not 

reveal that a fraud had certainly occurred, but merely that one might have occurred. 

20. Stated another way, even if the exercise of reasonable diligence would not have 

uncovered the same amount of evidence as US ADA' s investigation, a reasonably diligent inquiry 

would have uncovered enough evidence to put Acceptance "on notice" of the fraud: 

After being put on notice of the alleged harm or injury-causing actions, the 
claimant must exercise reasonable diligence to investigate the suspected hann and 
file suit, if at all, within the limitations period. 

Exxon Corp. v. Emerald Oil & Gas Co., 348 S.W.3d 194, 207 (Tex. 2011) (citing HECI 

Exploration Co. v. Neel, 982 S.W.2d 881,886 (Tex. 1998» (emphasis added). Furthennore: 

[T]he discovery rule does not linger until a claimant learns of actual causes and 
possible cures. Instead, it tolls limitations only until a claimant learns of a 
wrongful injury. Thereafter, the limitations clock is running, even if the claimant 
does not yet know: the spec~fic cause of the injury; the party responsible for it; 
the full extent of it; or the chances of avoiding it. 

PPG Indus., Inc. v. JMBIHouston Ctrs. Partners Ltd. P'ship, 146 S.W.3d 79, 93-94 (Tex. 2004) 

(internal citations omitted) (emphasis added). 

21. Acceptance spends pages arguing that any suspicion it might have had about 

whether Armstrong was doping would have led to a dead end, since the reports and accusations 

identified in its petition yielded no definitive proof. See Response at 4-9. Importantly, 

Acceptance's petition fails to specify or allege even one instance in which it acted diligently to 

discover its potential claims against Armstrong. Instead, Acceptance admits that it simply sat 
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back, content that others who tried to prove Annstrong's doping "fell short," and did nothing to 

protect its own interests for a dozen years. 

22. With no allegation of reasonable diligence in the petition, and with multiple, 

highly publicized sources of infonnation putting Acceptance on notice of its claim, there is no 

fact issue on reasonable diligence to try, even viewing the petition in the light most favorable to 

Acceptance. This Court can conclude as a matter of law that Acceptance failed to act with 

reasonable diligence and that neither the discovery rule nor the fraudulent-concealment doctrine 

apply to save its claims. 

(4) There was readily accessible and publicly available information that 
would have put Acceptance on notice of Armstrong's alleged fraud 

23. "Knowledge of facts that would make reasonable people inquire and discover the 

concealed cause of action is equivalent, for limitations purposes, to knowledge of the cause of 

action." Booker v. Real Homes, Inc., 103 S.W.3d 487,493 (Tex. App.-San Antonio 2003, pet. 

denied) (fraudulent concealment); Kizer v. Meyer, Lytton, Alen & Whitaker, Inc., 228 S.W.3d 

384,389 (Tex. App.-Austin2007, no pet.) (discovery rule). 

24. Furthennore, a plaintiff discovers his cause of action when he "at least suspects a 

factual basis, as opposed to a legal theory, for its elements, even if he lacks knowledge [of the 

cause of action]. ... " Raytheon Co. v. Indigo Sys. Corp., 653 F. Supp. 2d 677, 684 (E.n. Tex. 

2009), rev'd on other grounds, 688 F.3d 1311 (Fed. Cir. 2012) (applying Texas and California 

law and quoting Platt Elec. Supply, Inc. v. EOFF Elec., Inc., 522 F.3d 1049, 1057 (9th Cir. 

2008)). Because all that is necessary to be put on notice is a sunnise or suspicion of a factual 

basis for a claim, there is no requirement that the publicly available infonnation "actually 

disclosed the infonnation that would prove the plaintiffs claims." Response at 9. 
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25. Platt in tum quoted the California Supreme Court, which provided a thorough 

analysis of reasonable diligence and the discovery of a fraud: 

[T]he plaintiff discovers the cause of action when he at least suspects a factual 
basis, as opposed to a legal theory, for its elements, even if he lacks knowledge 
thereof-when, simply put, he at least "suspects ... that someone has done 
something wrong" to him, "wrong" being used, not in any technical sense, but 
rather in accordance with its "lay understanding." He has reason to discover the 
cause of action when he has reason at least to suspect a factual basis for its 
elements. He has reason to suspect when he has "notice or information of 
circumstances to put a reasonable person on inquiry"; he need not know the 
"specific 'facts' necessary to establish" the cause of action; rather, he may seek to 
learn such facts through the "process contemplated by pretrial discovery"; but, 
within the applicable limitations period, he must indeed seek to learn the facts 
necessary to bring the cause of action in the first place-he "cannot wait for" 
them "to find" him and "sit on" his "rights"; he "must go find" them himself if he 
can and "file suit" ifhe does. 

Norgart v. Upjohn Co., 21 Cal. 4th 383, 87 Cal. Rptr. 2d 453, 981 P.2d 79, 88 (1999) (internal 

citations omitted). Though not binding, this analysis is highly instructive here. 

26. Consistent with these principles, as a matter of law, a claimant does not exercise 

reasonable diligence and his claims are barred by limitations if readily accessible and publicly 

available information could have revealed the defendant's wrongdoing before the limitations 

period expired. Shell Oil Co. v. Ross, 356 S.W.3d 924,929 (Tex. 2011). 

27. In its petition, Acceptance cites a litany of readily accessible and publicly 

available information raising the specter of doping in Armstrong's victories in the covered races. 

Plaintiff s Original Petition at 6-11; see also Rule 91 a Motion at 5-6. The Reasoned Decision 

that Acceptance quotes in its petition reveals myriad more. 

28. Acceptance attempts to distinguish the authorities Armstrong cites for the 

proposition that publicly available information is sufficient to put a party on notice, claiming that 

this proposition applies only if "the public records actually disclosed the information that would 

prove the plaintiffs claims." Response at 9. Acceptance's position betrays its misunderstanding 
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of when a party is considered to have discovered its cause of action, as thoroughly described by 

the authorities cited above. 

29. In this case, the information contained in Acceptance's petition-if taken as 

true-demonstrates as a matter of law that it should have at least suspected Armstrong had done 

something wrong. With rampant allegations of doping circulating in the public domain, 

Acceptance was on notice that would compel a reasonable person to make an inquiry into those 

allegations. Acceptance was required to seek out the specific facts that might have formed the 

basis of its claim against Armstrong, instead of waiting for USADA or someone else to discover 

and prove those facts. In failing to file for over ten years since its cause of action accrued, 

Acceptance has sat on its rights, waiting for the facts of Armstrong's doping to find their way 

into the public realm, and only then pursuing redress. The underlying purpose of the statute of 

limitations is defeated by such delays. 

(3) Outside a special relationship, fraudulent concealment requires active 
versus passive fraud 

30. Acceptance claims that a special relationship between plaintiff and defendant is 

not a prerequisite for application of the fraudulent-concealment doctrine. Response at 12-13 

(citing Santanna Natural Gas Corp. v. Hamon Operating Co., 954 S.W.2d 885, 890 (Tex. 

App.-Austin 1997, pet. denied), and Etan Indus., Inc. v. Lehmann, 308 S.W.3d 489 (Tex. 

App.-Austin 2010), rev'd on other grounds, 359 S.W.3d 620 (Tex. 2011». However, 

Acceptance has taken a very narrow exception and applied it too broadly. 

31. As Santanna explained, there are two types of fraud: active and paSSIve. 

954 S.W.2d at 890. If the fraud perpetrated by one party is passive, then there must be a special 

relationship between both parties, which creates a duty to disclose the information that would 
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reveal the cause of action. Id. at 891. If the fraud is active, however, and consists of affirmative 

misrepresentations, then the requirement of that special relationship is suspended. Id. 

32. In Santanna, the active fraud consisted of affirmative misrepresentations made by 

one party directly to the other. Id. In Etan as well, the affirmative misrepresentation was made 

from one party directly to the other. Etan, 308 S.W.3d at 495.2 The same is true in all of the 

other cases Acceptance cites-the active fraud was committed by one party communicating an 

incorrect statement directly to the other party. 3 Acceptance does not cite, nor can Armstrong 

find, any case applying this exception to the special-relationship rule to a situation where the 

defendant never made an affirmative misrepresentation to the plaintiff directly. 

33. But that is exactly the situation presented here. Acceptance does not claim that 

Armstrong made an affirmative misrepresentation (or a representation of any kind) to 

Acceptance directly. Rather, Acceptance has based its entire fraudulent-concealment argument 

on statements Armstrong made either to the media or in other lawsuits with other parties. None 

of these statements were made to Acceptance directly. 

34. Neither the case law nor sound logic support a contention that misrepresentations 

made to a third party somehow constitute an active fraud on an unrelated party, especially if 

those statements were never directed at that party. Acceptance's position would have this Court 

2 Although the Texas Supreme Court reversed Etan on other grounds, the reversal nevertheless calls its weight into 
question. 

3 See Cherry v. Victoria Equip. and Supply, Inc., 645 S.W.2d 781, 782 (Tex. 1983) (defendant's misrepresentation 
in deposition taken by plaintiffs attorney); Shell Oil Co. v. Ross, 356 S.W.3d 924, 926 (Tex. 2011) (defendant's 
misrepresentation in monthly royalty statements sent to plaintiff); Stonecipher's Estate v. Butts' Estate, 591 S.W.2d 
806,807 (Tex. 1979) (defendant's misrepresentation in testimony regarding assets in jUdgment collection action by 
plaintiff); Ruebeck v. Hunt, 142 Tex. 167, 169, 176 S.W.2d 738, 739 (1944) (defendant's misrepresentation in 
contract it entered into with plaintiff); Fraga v. Drake, 276 S.W.3d 55, 64-65 (Tex. App.-El Paso 2008, no. pet.) 
(defendant's misrepresentation in Sellers Disclosure Notice made to plaintiff). Although Acceptance also cites 
Anding v. Perkins, 29 Tex. 348, 1867 WL 4531 (1867), for this principle, the opinion states that there was no 
allegation of any fraudulent representation made during the trial. Id. at *4. In Grace v. Parker, 337 S.W.2d 518 
(Tex. Civ. App.-Austin 1960, writ refd n.r.e.), which Acceptance also cites for this principle, the fraud was 
passive, not active. Id. at 521. 
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conclude that active fraud could be perpetrated by indirect actions, thereby conflating it with 

passive fraud. Doing so would improperly synthesize the two types of fraud recognized by 

Santanna and would violate Texas law. 

35. Acceptance's strategy and the facts pleaded in its petition do not bring this case 

within the exception recognizing fraudulent concealment outside a special relationship between 

the parties. Acceptance's fraudulent-concealment defense to limitations therefore fails as a 

matter oflaw, rendering dismissal of all claims appropriate. See TEX. R. Cry. P. 91a. 

(4) Armstrong need not establish a definite accrual date to prevail on his 
Rule 91a motion 

36. Finally, Acceptance suggests that Armstrong's motion must fail because 

limitations is an affirmative defense and Armstrong will ultimately bear the burden of proving 

the date(s) on which Acceptance's causes of action accrued. See Response at 4. It is undisputed 

that, unless the discovery rule or fraudulent-inducement doctrine applies, none of Acceptance's 

claims were timely. See Plaintiff s Original Petition at 13-14. Thus, if Armstrong's position is 

correct, the Court can easily conclude as a matter of law that limitations prevents Acceptance's 

lawsuit from going forward, even without pinpointing a precise accrual date. 

B. The Only Actionable Fraud Claim Alleged in Acceptance's Petition Is 
Fraudulent Inducement, and That Claim Fails as a Matter of Law 

37. Acceptance appears to believe that Armstrong's Rule 91 a motion does not 

completely address its cause of action for fraud. Although Acceptance agrees with Armstrong 

that it has pleaded a claim for fraudulent inducement, it claims to further allege "fraud by 

Armstrong in making false claims that he was entitled to payment." Response at 17. However 

characterized, Acceptance's fraud claim fails as a matter oflaw. 
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(1) A non-contracting party cannot be liable for fraudulently inducing 
another into a contract 

38. Faced with the actual language of the Contingency Policy, Acceptance has 

abandoned its argument that Armstrong was a party to that agreement in favor of a third-party 

beneficiary theory.4 Yet, Acceptance continues to insist that Armstrong can be liable for 

fraudulent inducement, going so far as to call Acceptance's contrary position "absurd" and to tell 

the Court that Armstrong "fail [ ed] to cite any authority for this argument .... " See Response at 

18. Acceptance is wrong. 

39. Armstrong's Rule 91a motion cited Texas Supreme Court case law for the 

fundamental and seemingly noncontroversial proposition that a claim for fraudulent inducement 

requires the existence of a contract. See Rule 9la Motion at 9 (citing Haase v. Glazner, 

62 S.W.3d 795, 798 (Tex. 2001)). It is hardly a stretch to say that there must be an identity of 

parties between the contract and any claim that the contract was fraudulently induced. That is 

particularly so because the potential remedies for fraudulent inducement are limited to: 

(a) enforcing the bargain against the defrauder; (b) rescinding the fraudulent transaction and 

restoring both parties to the positions they were in before the fraud; or (c) damages for the 

difference in plaintiffs position after the fraud and the position he would have been in had he not 

entered into the transaction. See Gage v. Langford, 615 S.W.2d 934, 940 (Tex. Civ. App.-

Eastland 1981, writ refd n.r.e.); see also Fazio v. CypresslGR Houston J, L.P., No. 01-09-00728-

CV, 2013 WL 1416558, at *3-5 (Tex. App.-Houston [1st Dist.] Apr. 5, 2013, no. pet. h.) 

(describing available remedies for fraudulent inducement). 

40. If Armstrong is not a party to the Contingency Policy-and he is not, as the policy 

itself conclusively shows-then the remedies generally available for fraudulent inducement 

4 The invalidity of that theory is addressed in Part C below. 
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cannot be imposed on him. This fact further supports the conclusion that, as a matter of law, a 

non-contracting party cannot be liable for fraudulent inducement. 

(2) No cause of action exists against Armstrong for "making false claims 
that he was entitled to payment" 

41. Acceptance cites a number of paragraphs from the "factual background" section 

of its petition in arguing that it alleged something more than just fraudulent inducement. See 

Response at 17. Many of these provisions contain general allegations that Armstrong cheated 

and was doping when he said he was not. 

42. The only language in the "causes of action" section that has any bearing on this 

argument is contained in Paragraph 53, which is reproduced in full as follows: 

As described above, Armstrong and TSC have defrauded Acceptance by 
procuring the policy of insurance through fraud, and then falsely claiming that 
Armstrong honestly won the Tour de France in 1999-2001, while simultaneously 
engaging in a continuous and pervasive program of cheating. Armstrong and 
TSC dishonestly claimed the title of "Clean Tour Champion" with the intention of 
defrauding Acceptance and others. Acceptance relied upon Armstrong's and 
TSC's fraudulent statements in issuing payments totaling $3 million to 
Armstrong. 

Plaintiff s Original Petition at 13. 

43. Accepting as true for the sake of argument the contentions that Armstrong can be 

liable to Acceptance for breach of contract and that Acceptance issued $3 million in payments to 

Armstrong, any allegation that Armstrong falsely claimed entitlement to payment under the 

Contingency Policy does not rise to the level of actionable fraud. Under this scenario, almost 

every demand for payment under a contract could be classified as fraud if it turned out that the 

demanding party's claims were wrong. 

44. As the Texas Supreme Court has explained: 

If the defendant's conduct would give rise to liability independent of the fact that 
a contract exists between the parties, the plaintiff s claim may also sound in tort. 
Conversely, if the defendant's conduct would give rise to liability only because it 

REPLY IN SUPPORT OF DEFENDANT LANCE ARMSTRONG'S RULE 91A MOTION TO DISMISS 

14 



breaches the parties' agreement, the plaintiff s claim ordinarily sounds only in 
contract. In determining whether the plaintiff may recover on a tort theory, it is 
also instructive to examine the nature of the plaintiffs loss. When the only loss 
or damage is to the subject matter of the contract, the plaintiffs action is 
ordinarily on the contract. 

Sw. Bell Tel. Co. v. DeLanney, 809 S.W.2d 493,494 (Tex. 1991).5 

45. Acceptance's claims apply only to the subject of the Contingency Policy. It 

complains that Armstrong demanded performance of the contract in the form of paying the 

insurance proceeds, yet contends that Annstrong was not entitled to those proceeds because he 

failed to live up to the contractual terms. Moreover, the only actual damages Acceptance asserts 

are what it paid out under the policy; Acceptance seeks rescission as an alternate remedy. See 

Plaintiffs Original Petition at 15. By definition, the only loss Acceptance could have incurred is 

the subject matter of the contract. 

46. To the extent Acceptance's petition alleges some variety of fraud other than 

fraudulent inducement, those allegations are nothing more than a re-cast claim for breach of 

contract. As a matter oflaw, Acceptance's actions against the defendants therefore sound only 

in contract. Accordingly, its fraud claim lacks any basis in law and should be dismissed. See 

TEX. R. Crv. P. 91a. 

(3) Acceptance's reliance on nothing but public statements and media 
reports disproves fraud as a matter of law 

47. Although the media reports and other statements cited throughout Acceptance's 

petition put it on inquiry notice, the alleged representations contained in those same reports and 

statements are legally insufficient to support a claim for fraud. 

5 The Texas Supreme Court has declined to extend DeLanney to fraudulent-inducement claims, even when the 
claimant suffered only economic losses to the subject of a contract. See Formosa Plastics Corp. USA v. Presidio 
Eng'rs & Contractors, Inc., 960 S.W.2d 41, 46 (Tex. 1998). But nothing about Formosa Plastics prohibits treating 
Acceptance's "false demand" allegations as are-cast breach-of-contract claim. 
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48. In Exxon Corp. v. Emerald Oil & Gas Co., L.c., 348 S.W.3d 194 (Tex. 2011), the 

Texas Supreme Court discussed the degree of reliance necessary to support a fraud claim. As 

stated in the opinion, the standard is not merely that the defendant could foresee that someone 

might rely on the representations: 

We rejected that argument in [Ernst & Young, L.L.P. v. Pac. Mut. Life Ins. Co., 51 
S.W.3d 573 (Tex. 2001)], holding that [Restatement] section 531's "reason-to
expect standard requires more than mere foreseeability; the claimant's reliance 
must be 'especially likely' and justifiable, and the transaction sued upon must be 
the type the defendant contemplated." Ernst & Young, 51 S.W.3d at 580; see also 
Grant Thornton LLP v. Prospect High Income Fund, 314 S.W.3d 913, 922 
(Tex.2010) (quoting Ernst & Young, 51 S.W.3d at 575). Evidence that reliance 
on false public information as part of a general industry practice is insufficient, as 
a matter oflaw, to prove an intent to induce reliance. See Ernst & Young, at 581-
82. Even an obvious risk that a misrepresentation might be repeated to a third 
party is not sufficient to satisfy the reason-to-expect standard. A plaintiff must 
show that "[t]he maker of the misrepresentation [has] information that would lead 
a reasonable man to conclude that there is an especial likelihood that it will reach 
those persons and will influence their conduct." Restatement (Second) of Torts § 
531 cmt. d (1977), quoted in Ernst & Young, 51 S.W.3d at 581. The standard is 
not met if a defendant merely foresees that some party may rely on statements 
made in a public filing. 

Exxon, 348 S.W.3d at 219. 

49. The allegations in Acceptance's petition do not rise to this standard. As noted 

previously, Acceptance does not allege that Armstrong ever communicated with it or made any 

representations to it directly. Each and every communication on which Acceptance relies to 

support fraud occurred in a public forum or was reported in the public media. Acceptance does 

not assert-and indeed could not assert-that Armstrong had information capable of leading a 

reasonable person to believe there was any likelihood his doping denials would reach 

Acceptance and influence its conduct. Reliance on false public information is insufficient, as a 

matter oflaw, to prove such intent. See Exxon, 348 S.W.3d at 219. 

50. Because the face of Acceptance's petition reveals that it cannot prove the 

elements of fraud, Acceptance has not stated a valid claim for fraud of any kind against 
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Armstrong. For this independent reason, the Court should grant Armstrong's Rule 91a motion 

and dismiss Acceptance's fraud c1aim(s). 

C. Acceptance's Unpleaded "Third Party Beneficiary" Theory Does Not 
Support Liability Against Armstrong for Breach of Contract 

51. As noted previously, Acceptance does not argue that Armstrong was a party to the 

Contingency Policy. Ordinarily, this lack of privity would be enough to defeat Acceptance's 

claim for breach of contract. See D Design Holdings, L.P. v. MMP Corp., 339 S.W.3d 195,200 

(Tex. App.-Dallas 2011, no pet.). Nevertheless, Acceptance attempts to salvage its breach-of-

contract claim against Armstrong by urging for the first time that Armstrong is an intended third-

party beneficiary of the Contingency Policy and can be sued for breach of contract. See 

Response at 21-23. This argument fails for several reasons. 

(1) Acceptance's Original Petition fails to plead any third-party 
beneficiary theory 

52. Plaintiffs Original Petition does not allege any third-party beneficiary theory. 

Texas law generally holds that the failure to plead a third-party beneficiary theory does not place 

the defendant on notice and therefore waives the theory unless tried by consent. See, e.g., Lough 

v. Pack, No. 02-12-00336-CV, 2013 WL 1 ]49524, at *2 (Tex. App.-Fort Worth Mar. 21, 2013, 

no pet. h.); Hermann Hosp. v. Liberty Life Assur. Co. of Boston, 696 S.W.2d 37, 40 (Tex. App.-

Houston [14th Dist.] 1985, writ refd n.r.e.). Armstrong objects to Acceptance's reliance on this 

new theory without a valid pleading to support it. 

(2) Acceptance fails to address the presumption against third-party 
beneficiary status 

53. Texas law imposes a presumption against conferring third-party-beneficiary status 

on non-contracting parties. S. Tex. Water Auth. v. Lomas, 223 S.W.3d 304, 306 (Tex. 2007) (per 

curiam); MCI Telecomms. Corp. v. Tex. Utils. Elec. Co., 995 S.W.2d 647,652 (Tex. 1999). The 
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contracting parties' intent controls. Lomas, 223 S.W.3d at 306. Courts will generally deny third

party-beneficiary claims unless: (1) the obligation of the bargain-giver is fully spelled out; (2) it 

is unmistakable that a benefit to the third party was within the contemplation of the contracting 

parties; and (3) the contracting parties contemplated that the third party would be vested with the 

right to sue for enforcement of the contract. Union Pac. R.R. Co. v. Novus Intern., Inc., 113 

S.W.3d 418,422 (Tex. App.-Houston [1st Dist.] 2003, pet. denied). Courts resolve all doubts 

against conferring third-party beneficiary status. Tawes v. Barnes, 340 S.W.3d 419, 425 (Tex. 

2011). Having failed to plead a third-party beneficiary theory in its petition, Acceptance also 

fails to address this negative presumption or any of the accompanying elements in its Response. 

The presumption is fatal to its claim. 

(3) Armstrong is not a third-party beneficiary of the Contingency Policy 

54. Furthermore, courts may not create third-party beneficiary contracts by 

implication. Stine v. Stewart, 80 S.W.3d 586, 589 (Tex. 2002). For Armstrong to be a third 

party beneficiary of the Contingency Policy, the policy must provide specifically that there was 

intent to create an "additional insured" status to provide a benefit to Armstrong that he would 

have a right to enforce. See Garcia v. BAC, 375 S.W.3d 322,327 (Tex. App.-Houston [14th 

Dist.] 2012, no pet.). But this policy was not specifically for Armstrong's benefit; that he 

"incidentally" benefited and that the insurance proceeds satisfied Tailwind's contractual 

compensation obligation are irrelevant. MCI Telecomms. Corp. v. Texas Utils. Elec. Co., 995 

S.W.2d 647,651 (Tex. 1999); Stine, 80 S.W.3d at 589. 

55. Merely naming Armstrong as a "covered person" and his races as "covered 

events" was not enough to make him a third-party beneficiary. The Contingency Policy 

indemnified Tailwind, not Armstrong, and provided for payment only to Tailwind in the event of 
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a "loss." Based on a plain review of the policy, Armstrong is not a third-party beneficiary, and 

Acceptance's arguments to the contrary must fail. 

(4) Texas law does not support holding a third-party beneficiary liable 
for breach of contract 

56. Perhaps most importantly, Acceptance is attempting to apply the third-party 

beneficiary theory in a novel context. The theory is designed to confer standing upon a plaintiff 

to sue for breach of a contract under which the plaintiff was to receive a benefit. See, e.g., D 

Design Holdings, L.P., 339 S.W.3d at 200 (noting that "one who is not privy to the written 

agreement may demonstrate satisfactorily that the contract was actually made for his benefit and 

that the contracting parties intended that he benefit by it so that he becomes a third-party 

beneficiary and eligible to bring an action on such agreement" (quotation omitted»). Acceptance 

is attempting to use the theory for the inverse, but has not cited a single case in which a 

defendant was held liable for breach of contract by virtue of the defendant's third-party 

beneficiary status. See Response at 21-23. Armstrong can find none. 

57. Rather than concede that it has no valid breach-of-contract claim against 

Armstrong, Acceptance is reduced to contorting a theory designed to give non-contracting 

claimants standing to sue for benefits they were supposed to receive under a contract, not to 

impose contractual liability on a person who indisputably-now that the Contingency Policy is 

before the Court-was not a party to the agreement. No authority exists for the notion that one 

who is not a party to a contract may be held liable for breach of contract as a third-party 

beneficiary. Acceptance's breach-of-contract claim against Armstrong lacks any basis in law 

and must be dismissed. See TEX. R. CIV. P. 9la. 
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D. Acceptance's Equitable Theories Fail 

(1) Unjust enrichment is not an independent cause of action 

58. Acceptance argues in its response that its cause of action for unjust 

enrichment/money had and received "clearly applies" because "Armstrong has $3 million that 

belongs to Acceptance, and he was not entitled to be paid." Response at 24. Acceptance ignores 

the cases Armstrong cites, however, which establish that unjust enrichment is not an independent 

cause of action. See, e.g., R.M Dudley Canst. Co. v. Dawson, 258 S.W.3d 694, 703 (Tex. 

App.-Waco 2008, pet. denied); Walker v. Cotter Props., Inc., 181 S.W.3d 895, 900 (Tex. 

App.-Dallas 2006, no pet.); Oxford Fin. Cos., Inc. v. Velez, 807 S.W.2d 460, 465 (Tex. App.-

Austin 1991, writ denied); see also Redwood Resort Props., LLC v. Holmes Co. Ltd., No. 3:06-

CV-1022-D, 2006 WL 3531422, at *9 (N.D. Tex. Nov. 27,2006) (dismissing unjust enrichment 

claim for failure to state a claim upon which relief can be granted and holding that such a claim 

was not an independent cause of action). To the extent Acceptance asserts an independent cause 

of action for unjust enrichment, this Court should dismiss it as having no basis in law. 

(2) Acceptance cannot recover because there is an express contract that 
covers the subject matter of the parties' dispute 

59. Acceptance's claim for unjust enrichment or money had and received is likewise 

not available where there is a valid, express contract that covers the subject matter of the parties' 

dispute. See Tex. Star Motors, Inc. v. Regal Fin. Co., Ltd., No. 14-05-00215-CV, _ S.W.3d 

_,2012 WL 58945, at *11 (Tex. App.-Houston [14th Dist.] Jan. 10,2012, no pet.). Here, the 

Contingency Policy between Acceptance and Disson Furst-to which Armstrong is a nonparty 

and nonsignatory-clearly covers the subject matter of the parties' dispute. The Contingency 

Policy defines the parties' relationships, creates Acceptance's obligations to insure, and controls 

the circumstances of this case. The existence of that contract therefore precludes any claim for 
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equitable relief under the doctrines of unjust enrichment or money had and received. See Tex. 

Star Motors, Inc., 2012 WL 58945, at *11 ("The existence of an express contract forecloses 

equitable relief under a 'money had and received' theory."); Casstevens v. Smith, 269 S.W.3d 

222, 229 (Tex. App.-Texarkana 2008, pet. denied) ("The doctrine of [unjust enrichment] 

applies the principles of restitution to disputes where there is no actual contract .... "). 

(3) The exceptions on which Acceptance purports to rely do not apply 

60. Because there is an express contract covering the subject matter of the parties' 

dispute, Acceptance attempts to rely on an exception that allows for unjust-enrichment claims in 

the presence of an express contract when there has been an overpayment under the contract. 

Response at 24-25. Acceptance's attempt to characterize its claim as one for "overpayment" is a 

disingenuous attempt to find safe harbor in an irrelevant exception. Acceptance is not 

complaining that it paid $3 million when it only should have paid $2 million, but is rather 

claiming that its obligation under the contract to pay the bonus money never arose in the first 

place because Armstrong cheated. Plaintiffs Original Petition at 3. 

61. Acceptance relies on Southwestern Electric Power Co. v. Burlington Northern 

Railroad Co., 966 S.W.2d 467 (Tex. 1998) to support its argument, but that case involved a 

railroad's alleged overcharges under long-term transportation contracts. Unlike this case, there 

was no issue as to whether the railroad was entitled to payment in the first instance. The case 

simply does not apply,6 and it does not support Acceptance's improper reliance on the 

overpayment exception. 

62. Acceptance also cites Staats v. Miller, 150 Tex. 581, 243 S.W.2d 686 (1951) for 

the proposition that its pleading is sufficient to state a claim for money had and received. 

6 Every case that Southwestern Electric Power Co. cites is distinguishable on the same basis. See Response at 25 
n.6. 
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Response at 24). Miller involved a suit for damages for conversion of a cotton harvester. There 

was no contract that covered the subj ect matter of the parties' dispute, rendering Staats 

inapposite to the present analysis. 

63. Acceptance also attempts to rely on another exception that allows recovery "under 

principles of unjust enrichment ... when a contemplated agreement is unenforceable, impossible, 

not fully performed, thwarted by mutual mistake, or void for other legal reasons." Response at 

25-26. Acceptance argues that if Armstrong prevails in his arguments against the breach-of-

contract action, then this exception would apply. Id. at 26. But Armstrong is not arguing that the 

agreement is "unenforceable, impossible, not fully performed, subj ect to mutual mistake, or 

void." Rather, he asserts that a breach-of-contract claim cannot be asserted against him because 

he is not a party to the contract. Rule 91a Motion at 9-10. None of the cases Acceptance cites 

stand for the proposition that an unjust-enrichment or money-had-and-received claim may be 

brought against a defendant when the subject matter of the dispute is governed by an express 

contract and the defendant opposes the breach-of-contract claim because he is a nonparty to an 

otherwise enforceable contract. 7 

64. Further, if Armstrong prevails on his statute-of-limitations defense to breach of 

contract, then Acceptance's claims for unjust enrichment and money had and received will also 

fail, as they are governed by a two-year limitations period (as opposed to a four-year period for 

the breach of contract claim). Accordingly, this Court should dismiss these claims because an 

7 See, e.g., Sherer v. Sherer, 393 S.W.3d 480,491 n.22 (Tex. App.-Texarkana 2013, pet. denied) (exception cited 
in footnote but not applied); SCI Texas Funeral Servs., Inc. v. Hijar, 214 S.W.3d 148, 156 (Tex. App.-El Paso 
2007, pet. denied) (allegation that contract was void due to illegality); French v. Moore, 169 S.W.3d 1, 11 (Tex. 
App.-Houston [1st Dist.] 2004, no pet.) (exception stated but not applied-analysis turned on whether there was 
evidence presented that defendant put plaintiff under duress or attempted to take unfair advantage of him); City of 
Harker Heights v. Sun Meadows Land, Ltd., 830 S.W.2d 313, 319 (Tex. App.-Austin 1992, no writ) (involved 
unspecified agreement between City and developers that was breached in ways that were never defined). 
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express contract governs the subject matter of the dispute and none of the exceptions on which 

Acceptance relies apply. 

(4) Acceptance's unjust enrichment and money had and received claims 
fail because Acceptance has other adequate legal remedies 

65. Acceptance's claims for unjust enrichment and money had and received should 

also be dismissed because Acceptance possesses and has pleaded alternate adequate legal 

remedies. Texas law is clear that equitable theories such as unjust enrichment and money had 

and received should not be applied when the plaintiff possesses an adequate legal remedy. See 

BMG Direct Mktg., Inc. v. Peake, 178 S.W.3d 763, 770 (Tex. 2005); R.M Dudley Canst. Co., 

258 S.W.3d at 704. Here, Acceptance clearly possesses and has asserted legal claims against 

both Armstrong and Tailwind, precluding Acceptance from pursuing unjust enrichment or 

money-had-and-received claims against Armstrong. See R.M. Dudley Canst. Co., 258 S.W.3d at 

704 (rejecting unjust-enrichment claim in part because appellant also sued party other than 

appellee over same dispute). 

66. Acceptance argues that it is "disingenuous" for Armstrong to point to adequate 

legal remedies against Tailwind, as Tailwind has filed a plea to the jurisdiction asserting it is 

defunct. Response at 26. But the relevant test is whether an adequate legal remedy is available, 

not whether the plaintiff will be able to ultimately prevail on that remedy. See R.M. Dudley 

Canst. Co., 258 S.W.2d at 704 ("[T]he availability of an adequate legal remedy may render 

equitable claims like unjust enrichment unavailable."); Bank of Abbeville & Trust Co. v. 

Commonwealth Land Title Ins. Co., 201 Fed. Appx. 988, 990-91 (5th Cir. 2006) (holding that 

existence of remedy precluding application of unjust enrichment "does not connote the ability to 

recoup [the] impoverishment by bringing an action against a solvent person," but "merely 

connotes the ability to bring the action or seek the remedy"). The relevant inquiry is whether an 
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adequate legal remedy exists, not whether Acceptance will ultimately be able to prevail on the 

remedy. Such available legal remedies plainly exist here, and Acceptance's claims for unjust 

enrichment and money had and received should be denied. 

67. Acceptance argues that it is premature to dismiss its claims for unjust enrichment 

and money had and received, and that it can assert both legal and equitable claims in the 

alternative. Response at 26-27. While Acceptance is correct that it can plead claims in the 

alternative, it is incorrect when it argues that dismissal is premature or inappropriate. In the 

federal context, dismissal of unjust-enrichment claims for failure to state a claim upon which 

relief can be granted is proper when there was an adequate remedy at law or when the subject of 

the dispute was covered by an express contract. See Bank of Abbeville & Trust Co., 201 Fed. 

Appx. at 990-91 8 (affirming Rule 12(b)(6) dismissal of unjust-enrichment claim when plaintiff 

failed to plead the absence of an adequate remedy at law and conceded that it had other available 

legal remedies); Lexington Ins. Co. v. Chubb & Son, Inc., No. 3:09-CV-00561-B, 2009 WL 

1940485, at *3-4 (N.D. Tex. July 6,2009) (dismissing insured's unjust-enrichment claim where 

the subject of the dispute was covered by valid express contract). 

68. Dismissal of Acceptance's claims for unjust enrichment and money had and 

received is not premature. This Court should do so because Acceptance has pleaded adequate 

remedies at law against both Armstrong and Tailwind and because the subject matter of this 

dispute is governed by the Contingency Policy. 

8 Bank of Abbeville & Trust Co. analyzed and applied Louisiana law on unjust enrichment, but is nevertheless 
instructive given the discussion of availability oflegal remedies and affirmance of a Federal Rule 12(b )(6) motion to 
dismiss the unjust-enrichment claim. 
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E. Dismissal With Prejudice Is Appropriate 

69. Acceptance argues that, if any part of Armstrong's motion is granted, it should be 

without prejudice or with leave to amend. See Response at 27-28. The plain language of Rule 

91 a authorizes neither result. 

70. Though modeled after Federal Rule 12(b)(6), Rule 91a contains a mechanism 

Rule 12(b)(6) does not that advises toward dismissal with prejudice: it specifically contemplates 

that a plaintiff may choose to nonsuit or amend the petition upon being notified through a Rule 

91a motion that a cause of action lacks a basis in fact or law. See TEX. R. ClV. P. 91a.5. If the 

plaintiff chooses to nonsuit or amend the challenged cause of action more than three days before 

the Rule 91a hearing, the trial court may not rule on the motion. TEX. R. ClV. P. 91a.5(a). At 

that point, the defendant may withdraw or amend the motion, either of which restarts the time 

periods stated in the rule. TEX. R. ClY. P. 91a.5(b),(d). 

71. This procedure is somewhat akin to special exceptions practice. If a special 

exception is sustained, and the respondent stands on his pleading rather than amending to meet 

the exception, the trial court may dismiss the claim with prejudice. Ahmed v. Mallory, No. 03-

10-00405-CV, 2011 WL 2993298, *2 (Tex. App.-Austin Jui. 21, 2011, no pet.) (mem. op.); 

Perry v. Cohen, 285 S.W.3d 137, 147-48 (Tex. App.-Austin 2009, pet. denied). Here, a Rule 

91a motion puts the plaintiff on notice of a pleading defect, and the plaintiff can respond by 

correcting the defect if possible. If the defect cannot be corrected-such as when the plaintiff 

cannot state a cause of action against the defendant-then a dismissal without prejudice would 

make no sense. And if, rather than correcting the defect, the plaintiff chooses to stand on his 

defective pleading, the plaintiff should be in no better position than the special-exception 

respondent who runs the risk that standing on his defective pleadings will result in a dismissal 

with prejudice. 
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72. The plain purpose of Rule 91a is to ferret out frivolous causes of action. 

Dismissing without prejudice or allowing leave to amend after a hearing fails to accomplish that 

purpose, and nothing in the rule authorizes such measures. Armstrong requests dismissal of the 

causes of action addressed in his Rule 91a motion with prejudice to refiling. 

PRAYER 

F or these reasons, as well as those stated in the Rule 91 a motion, Defendant Armstrong 

asks the Court to grant this motion and render a final judgment dismissing all or some of 

Plaintiff s claims with prejudice. Armstrong requests all other appropriate relief-including 

attorney fees under Rule 91 a. 7-to which he is entitled. 
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